Jl  Constitutional  Question 

■ 


Of  tt)e  effect  of  the  death  or  demise  of  the 
Sovereign  on  the  Existence  of 

Parliament.  /      C?~~1^    - 

Part   First.  ^^ 

In  England  the  Supreme  Authority  is  vested  in  Par- 
liament. It  is  the  same  in  Canada  whose  Constitution  is 
the  very  image  and  reflexion  of  that  of  England. 

The  power  of  Parliament  over  the  Crown  is  distinctly 
affirmed  by  a  statute,  which  declares  as  follows  : 

Be  it  further  enacted.  . 
"  That    if  any     person     or     persons     shall    maliciously, 
advisedly  and   directly.. .  .    maintain   and   affirm  that 
the  King   or  Kings   of  the  Realm,   with  and  by  the 
authority  of   Parliament,  are  not  able  to  make    laws  v 
and  statutes  of  sufficient  force   and   validity   to    limit 
and   bind    the    Crown,    and    the  descent,   limitation, 
inheritance     and     government     thereof,    every    such 
person  or  persons  shall  be  guilty  of  high  treason." 
(6  Anne.  C.  7.) 

In  constitutional  law  the  term,  "  The  Crown  "  means 
sometimes  the  royal  authority  or  power,  —  sometimes 
the  Sovereign  who  wears  the  Crown,  sometimes  again 
the  Sovereign  in  his  capacity  as  representative  and  head 
of  the  Government. 

Everything  in  the  state  is  subject  to  Parliament 
whose  power  is  limited  only  by  its  will.  If  it  err  it  alone 
can  rectify  its  error  ;  if  it  commit  an  injustice  it  alone  can 
repair  it. 


This  supremacy  of  Parliament  gives  an  extreme  im- 
portance to  everything  which  concerns  its  formation, 
and  its  operations. 

Parliament  as  it  exists  in  England,  and  in  Canada, 
is  the  result  of  principles  of  Common  Law,  and  of  cus- 
toms and  traditions  consecrated  by  time.  Its  constitution, 
its  periodical  renewal,  are  governed  by  Common  Law, 
modified  in  certain  respects  by  the   statutory  law. 

The  Common  law  of  England  makes  no  distinction 
between  public  law  and  private  law  ;  it  is  therefore  the 
English  Constitution  itself.  The  statutory  law  is  the 
written  laws  founded  on  special  resolutions  of  Parliament. 

The  Parliament  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  is  composed  of  the  King  or  Queen 
and  the  three  Estates  of  the  realm,  viz  :  the  Lords  Spiritual, 
the  Lords  Temporal,  and  the  Commons. 

The  Parliament  of  Canada  consists  of  the  Queen,  an 
Upper  House,  styled  the  Senate,  and  the  House  of  Com- 
mons. 

These  three  bodies  sitting  regularly  form  the  corpo- 
ration or  body  politic  called  the  Parliament  of  which  the 
King  is  the  head,  the  beginning  and  the  end.  Caput, 
principium  et  finis. 

One  alone  of  these  three  bodies  exists  perpetually, 
the  Upper  House.  The  King  disappears  by  death  or 
abdication  and  the  House  of  Commons  must  be  reelected 
at  least  once  in  every  five  years. 

Each  time  that  one  of  the  two  mutable  bodies  ceases 
there  is  a  dissolution  of  the  parliamentary  entity  and  a 
new  parliament  must  be  reconstructed.  This  can  be  done 
in  either  of  two  ways — one  laid  down  by  Common  law 
and  confirmed  by  precedents,  centuries  old  ;  the  other 
Imposed  by  state  necessity,  in  the   case    of   the    death    pf 


tbe  Sovereign,  and  regulated  in  England  by  statutory 
enactment  which  has  been  followed  in  Canada. 

The  Crown  has  political  rights  and  attributes  which 
belong  to  it  and  which  extend  te  all  the  branches  of  the 
public  service. 

These  rights  flow  from  the  fundamental  principle  or 
maxim  under  which  the  King  is  considered  as  the  sole 
fountain  of  justice,  honours,  dignities  and  power. 

These  are  called  Royal  prerogatives,  prerogatives  of 
the  Crown. 

These  prerogatives  are  inherent  to  the  dignity  of  the 
Crown,  and  the  exercise  of  them  is  a  personal  right 
belonging  to  the  Sovereign  who  wears  the  Crown.  The 
exercise  of  those  rights  depends  entirely  upon  his  will 
and  pleasure  and  they  are  exercised  by  the  Sovereign 
either  with  or  without  the  advice  of  his  Council,  as  the 
case  may  be. 

This  personal  right  dies  with  him  who  enjoyed  it, 
and  revives  again  in  his  successor.  Common  law  so 
ordains   it,  and  it  is  besides  conformable  to  reason. 

The  prerogatives  of  the  Crown  with  respect  to  the 
legislature  are  supreme  and  of  great  importance. 

It  is  with  these  latter  alone  that  these  notes  are 
concerned. 

The  legal  existence  of  Parliament  results  from  the 
exercise  of  royal  prerogative. 

The  members  of  the  Upper  House  are  appointed  by 
the  Crown  and  the  election  of  the  members  of  the  House 
of  Commons  is  held  by  virtue  of  Royal  writs  issued  by  the 
clerk  of  the  Crown  in  chancery  persuant  to  the  order  of 
the  Sovereign. 

Parliament  however  is  not  constituted  by  the  appoin- 
tment of  Senators  for  life  and  the  election  of  members  of 
the  House  of  Commons.      Still  another  act  of  prerogative 
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is  necessary.  The  Senators  and  members  must  be  sum- 
moned by  the  Soverign,  before  they  can  legally  assemble 
and  form  themselves  into  an  upper  and  lower  house, 
which  with  the  King  will  constitute  "  The  Parliament.  " 
This  calling  together  is  essentially  and  exclusively  an  act 
of  the  Royal   prerogative. 

Moreover  if  the  Houses  have  been  convened  by  the 
Sovereign  and  have  met  at  the  place  and  on  the  day 
appointed,  it  is  still  necessary  before  they  can  act  that  the 
King  should  meet  them  either  in  person  or  by  a  commis- 
sion appointed  by  him  and  that  he  should  make  known 
to  them  the  objects  for  which  they  have  been  summoned. 
The  speech  from  the  throne  is  the  beginnig  and  the 
opening  of  Parliament.  Without  this  opening  there  can 
be  neither  a  Parliament  nor  a  Session.  Indeed  the  object 
of  and  reason  for  Parliament  is  the  desire  and  wish  of 
the  King  to  take  the  advice  of  his  people  on  matters 
which  he  desires  to  submit  to  them,  the  choice  of  which 
belong  entirely  to  him. 

Prorogation  is  also  essentially  an  act  of  the  Royal 
prerogative.  The  King  consults  his  people  in  Parliament 
when  he  wishes,  this  is  the  calling  together  ;  on  such 
subjects  as  he  pleases,  this  is  the  opening  speech  ;  as  long 
as  he  desires,  which  involves  the  right  of  proroguing 
parliament. 

By  prorogation  the  existence  of  Parliament  is  sus- 
pended and  it  cannot  meet  again  and  act  without  a  new 
summons  ;  but  the  elements  composing  Parliament  con- 
tinue to  exist  after  prorogation  ;  the  Houses  of  Parlia- 
ment remain  formed. 

The  dissolution  of  Parliament  is  also  a  Royal  prero- 
gative. The  Crown))as  the  right  to  dissolve  the  House 
of  Commons  before  the  expiry  of  the  the  time  fixed  by  the 
Constitutional  Act  and    thereby    to  put    an    end    to    Par- 


liament.  This  dissolution  is  also  produced  by  two  causes 
independent  of  the  will  of  the  Sovereign.  First:  The 
duration  of  Parliament  is  fixed  by  law  and  at  the  expira- 
tion of  the  term  Parliament  is  dissolved  by  operation  of 
law.  Second:—  The  death  or  abdication  of  the  King 
produces  the  same  effect. 

The  disappearance  of  one  of  the  constituent  parts  of 
Parliament  dissolves  the  body  politic. 

This  is  dictated  by  reason  and  by  Common  law. 
Nevertheless  in  order  to  prevent  serious  dangers  for  the 
State  the  Common  law  as  regards  the  effect  of  the  death 
of  the  Sovereign  on  the  existence  of  Parliament  has  been 
modified  by  various  statutes  in  England  since  the  revolu- 
tion of  1688.  These  provisions  of  the  English  law  were 
copied  in  Canada  in  1868. 

Before  examining  this  legislation  and  the  better  to 
understand  it,  it  is  proposed  to  take  a  bird's  eye  view  of  the 
procedure  followed  in  the  formation  of  a  new  Parliament 
so  as  to  draw  from  the  text  itself  the  lessons  which  it 
carries  and  to  find  therein  the  confirmation  of  the  princi- 
ples enunciated  at  the  commencement  of  this  study. 

Dissolution  is  followed  by  the  promulgation  of  Royal 
writs  concerning  the  election  of  members  to  serve  in  the 
House  of  Commons  and  the  summons  of  this  same 
Chamber    of    which    the   Members   are  not  yet    elected. 

The  substance  of  these  Royal  writs  has  been  the 
same  for  ages,  and  this  lack  of  change  shows  how  Par- 
liamentary law  has  always  been  followed  in  the  procedure 
to  create  the  elements  of  a  Parliament.  Owing  also  to 
this  invariability  the  example  chosen,  —  that  of  the  last 
dissolution  of  the  Parliament  of  Canada  —  although  the 
most  recent  has  the  same  authority  as  most  ancient. 

The  three  proclamations  for  the  dissolution,  the  elec- 
tions and  the  summons  of  the  Commons    bear    the    same 
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date,  —  the  9  of  October  1000.  They  were  published  on 
the  same  day  in  an  extra  of  the  Official  Gazette.  The 
proclamation  of  dissolution  being  outside  the  question 
under  consideration  need  not  therefore  be  considered.  It 
is  necessary,  on  the  contrary,  to  quote  the  essential  parts 
of  the  two  others  to  obtain  exact  ideas  of  the  practise  of 
Parliamentary  law. 

The  following  is  the  proclamation  in  virtue  of  which 
the  election  of  1900  was  held. 

"  VICTORIA,  by  the  Grace  of  God,  of  the  United 
11  Kingdom  of  Great  Britain  and  Ireland,  Queen, 
"  Defender  of  the  Faith,  &c,   &. 

To  all  to  whom  these  presents  shall  come. — 
''GREETING, 

"  WHEREAS  We  are  desirous  ana  resolved,  as  soon 
11  as  may  be,  to  meet  Our  People  of  Our  Dominion  of 
11  Canada,  and  to  have  their  advice  in  Parliament  ;  We 
"  do  make  known  Our  Royal  Will  and  Pleasure  to  call 
"  a  Parliament,  and  do  further  declare  that  by  the  advice 
"  of  Our  Privy  Council  for  Canada,  We  have,  this  day, 
"  given  Orders  for  issuing  Our  writs  in  due  form,  for 
u  calling  a  Parliement  in  Our  said  Dominion,  which 
"  Writs  are  to  bear  date  on  the  Ninth  day  of  October, 
11  instant,  and  to  be  returnable  on  the  Fifth  day  of 
i{  December  next. 

By  this  proclamation  Queen  Victoria  manifests  her 
desire  and  determination  to  meet  her  people  and  take 
their  advice  in  Parliament.  For  this  purposes  she  desires 
to  call  a  Parliament  but  as  she  cannot  hold  a  Parliament 
without  a  House  of  Commons  and  as  that  House  no 
longer  exists,  she  orders  the  election  of  Members,  who 
will  form  a  new  house,  and  the  Clerk  of  the  Crown  in 
Chancery  obeying  this  order  addresses   a    Royal    writ   to 


the  proper  officer  in  each  electoral  division  so  that  a  mem- 
ber may  be  chosen  to  serve  in  the  future  House  of  Com- 
mons of  Canada. 

The  third  and  last  proclamation  summons  the  future 
House  of  Commons  to  Ottawa  there  to  form  a  Parliament. 

•'  VICTORIA,  by  the  Grace  of  God,  of  the  United 
"  Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defen- 
li  der  of  the  Faith,  &c,  &c. 

"  To  all  to  whom  these  presents  shall  come. — 
"  GREETING, 

"  KNOW  YE,  that  We,  being-  desirous  and  resolved, 
"  as  soon  as  may  be,  to  meet  Our  People  of  Our 
"  Dominion  of  Canada,  and  to  have  their  advice  in  Par- 
14  liament,  do  hereby,  by  and  with  the  advice  of  Our 
"  Privy  Council  for  Canada,  summon  and  call  together 
"  the  House  of  Commons  in  and  for  Our  said  Dominion, 
11  to  meet  at  Our  City  of  Ottawa,  in  Our  said  Dominion, 
"  on  Wednesday,  the  Fifth  day  of  December  next, 
"  then  and  there  to  have  conference  and  treaty  with  the 
"  Great  Men  and  Senate  of  said  Dominion. 

This  again  is  an  act  of  the  Royal  prerogative. 
Victoria  desires  and  resolves  to  have  the  advice  of  her 
people  in  Parliament.  For  this  purpose  she  calls  the 
future  House  of  Commons  and  Summons  it  to  meet  at 
Ottawa  there  to  form  part  of  a  Parliament.  This  is 
what  is  meant  by  the  old  formula  : — "  to  enter  into  con- 
sultation and  treaty  with  the  Great  men  and  the 
Senate. 

The  Clerk  of  the  Crown  in  Chancery  receives  the 
reports  of  the  elections  and  publishes  them  in  the  Official 
Gazette  under  the  unvariable  title,  as  are  all  other  Parlia- 
mentary formulas,  of  "members  returned  to  serve  in  the 
Parliament  summoned  to  be  holden  on." . . .  , .  f 
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After  this  publication  of  the  result  of  the  elections 
the  proclamations  are  no  longer  addressed  to  the  public 
in  general  but  "  to  our  beloved  and  faithful  the  Senators 
of  the  Dominion  of  Canada  and  the  members  elected  to 
serve  in  the  House  of  Commons  of  our  said  Dominion." 

The  general  elections  do  not  ordinarily  cause  Parlia- 
ment to  be  opened  at  an  earlier  date  and  the  meeting  of 
the  House  of  Commons  is  prorogued  from  time  to  time 
until  the  customary  date. 

Finally,  on  the  day  appointed  for  the  meeting  of  Par- 
liament, the  Clerk  of  the  Crown  in  Chancery  transmits  to 
the  Clerk  of  the  House  of  Commons  the  list  of  elected 
members.  Only  after  this  has  been  done  can  the  mem- 
bers take  the  oath  and  qualify  to  form  themselves  into  a 
House  of  Commons  and  the  new  Parliament  then  only 
awaits  the  speech  from  the  throne  to  be  born  and  to  act. 
One  sees  from  this  that  the  fundamental  principles  of  the 
constitution  are  constantly  applied  in  practice. 

As  has  been  already  said,  by  common  law  the  death 
of  the  Sovereign  dissolves  Parliament.  For  grave  rea- 
sons the  Common  law  was  modified  in  this  respect  at  the 
end  of  the  17th  century  by  a  statute  which  must  now  be 
considered. 

After  the  revolution  of  1688  and  the  change  of 
Sovereign  which  resulted  from  it,  it  seemed  dangerous  for 
the  security  of  the  Kingdom  and  the  preservation  of  the 
succession  to  the  throne  in  the  Protestant  line  to  leave 
the  country  without  "a  Parliament  or  any  constituted 
authority  on  the  death  of  the  Sovereign,  and  the  common 
law  under  which  all  powers,  functions,  and  charges 
abated  was  replaced  by  legislation  which  postponed  for  six 
months  this  universal  collapse  and  summoned  Parliament 
to  meet,  within  twenty-four  hours  after  the  death  of  the 
Kin£. 


The  first  statute  passed  for  this   purpose,  in    1696,  is 
worth  quoting  for  the  clearness  of  its  preamble. 

Whereas  the  Kingdom  of  England  may  be  exposed  to 
great  dangers  by  the  invasion  of  foreigners,  or  by  the 
traitorous  conspiracies  of  wicked  and  ill  disposed 
persons,  whenever  it  shall  please  God  to  afHict  these 
realms  by  the  death  of  Our  Gracious  King  William 
(whom  God  long  preserve)  or  by  the  death  of  any  of 
his  heirs  and  successors,  before  a  Parliament  can  be 
summoned  and  called  by  the  next  Heir  and  successor 
to  the  Crown.     For  prevention  whereof  be  it  enacted. 

I.  That  this  present  parliament  or  any  other  parliament 
which  shall  hereafter  be  summoned  and  called  by  His 
Majesty  King  William,  his  heirs  and  successors  shall 
not  determine  or  be  dissolved  by  the  death  or  demise 
of  His  said  Majesty,  His  heirs  and  successors  :  but 
such  parliament  shall  and  is  hereby  enacted  to  con- 
tinue and  is  hereby  impowered  and  required  imme- 
diately to  meet,  convene  and  sit,  and  to  act  not- 
withstanding such  death  or  demise,  for  and  during 
the  term  of  six  months  and  no  longer,  unless 
the  same  shall  be  sooner  prorogued  or  dissolved 
by  such  person  who  shall  be  next  heir  to  the 
Crown  of  this  realm  of  England  in  succession, 
according  to  an  Act  of  Parliament  made  in  the 
first  year  of  the  reign  of  King  William  and 
Queen  Mary  intituled  "  An  Act  declaring  the  rights 
and  liberties  of  the  subject  and  settling  the  succession 
of  the  Crown."  And  if  said  parliament  shall  be  pro- 
rogued, then  it  shall  sit  on  and  upon  the  day  unto 
which  it  shall  be  prorogued  and  continue  for  the  residue 
of  the  said  term  of  six  months,  unless  sooner  proro- 
gued or  dissolved  as  aforesaid. 
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II.  And  it  is  further  enacted  by  the  authority  aforesaid, 

that  in  case  there  shall  be  no  Parliament  in  being,  at 
the  time  of  the  death  or  demise  of  His  Majesty  or  of 
any  of  his  heirs  and  successors,  then  the  last  prece- 
ding- parliament  shall  immediatly  convene  and  sit  and 
is  hereby  impowered  and  required  to  act  as  aforesaid, 
to  all  intents  and  purposes,  as  if  the  said  Parliament 
had  never  been  dissolved. 

III.  Provided  always,  and  it  is  hereby  declared  that 
nothing  in  this  Act  contained  shall  extend  or  be  cons- 
trued to  extend  to  alter  or  abridge  the  Power  of  the 
King,  his  heirs  and  successors,  to  prorogue  or  dissol- 
ve parliament." 

This  statute  has  been  replaced  by  6  Anne,  C.  7., 
The  following  are  the  provisions  of  this  law  of  1707 
which  have  been  substituted  for  those  of  the  statute 
already  quoted. 

IV.  And  be  it  further  enacted  :  That  this  present  par- 
liament or  any  other  which  shall  hereafter  be  sum- 
moned and  called  by  Her  Majesty  Que^n  Anne,  her 
heirs  and  successors  shall  not  be  determined  or  dis- 
solved by  the  death  of  Her  said  Majesty,  her  heirs 
and  successors,  but  such  parliament  shall  and  is 
hereby  impowered  and  required,  if  sitting  at  the  time 
of  such  demise  immediately  to  proceed  to  act,  not- 
withstanding such  death  or  demise  for  and  during  the 
term  of  six  months  and  no  longer. 

V.  And  be  it  further  enacted ....  that  if  there  be  ;t  parlia- 

ment in  being  at  the  time  of  such  death.  .  .  .but  the 
same  happens  to  be  separated  by  adjournment  or  pro- 
rogation,  such    parliament    shall,   immediately   after 
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such  demise,  meet,  convene  and  sit  and  shall  act  not- 
withstanding such  demise  for  and  during  the  term 
of  six  months  and  no  longer  unless.  .  .  . 

VI.  And  be  if  further  enacted.  .  .  .that  in  case  there  is  no 
parliament  in  being,  at  the  time  of  such  demise,  that 
hath  met  and  sat,  then  the  last  preceding  parliament 
shall  immediately  convene  and  sit  at  Westminster 
and  be  a  parliament  to  continue  as  aforsaid  tc  all 
intents  and  purposes  as  if  the  same  parliament  had 
not  been  dissolved  but  subject  to  be  prorogued  or 
dissolved  as  aforesaid. 

This  Act  for  reasons  of  state  made  of  the  Parliament 
existing  at  the  death  of  the  Sovereign  or  if  there  were  none 
then  in  existence  of  the  old  Parliament,  a  Parliament  of 
urgency,  which  Is  required  to  meet  immediately.  The 
terms  employed,  the  conditions  foreseen,  remain  the 
same  to-day.  It  is  therefore  important  to  determine  the 
meaning  of  the  former  and  to  define  the  latter  for  the 
purpose  of  avoiding  idle  discussion  and  dissipating  all 
obscurity  and  confusion. 

The  only  two  expressions  which  require  to  be  clear- 
ly defined  are  : — 

(1),  "  Parliament  which  shall  hereafter  be  summoned 
and  called  " 

(2).    "  Parliament  in  being  " 

These  two  expressions  apply  to  the  same  object 
viewed  from  two  different  standpoints.  The  principles 
established  in  the  first  place  and  the  procedure  followed 
in  the  creation  of  a  Parliament  make  all  doubts  as  to  the 
interpretation  of  these  terms  disappear.  The  Parliament 
of  Canada  is  composed  of  three  parts.     The-  Sovereign, 
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the  Senate  and  the  House  of  Commons.  It  cannot 
exist,  be  considered  as  "  in  being  ",  as  existing-,  if  it  needs 
one  of  these  essential  parts. 

Two  hundred,  three  hundred,  seven  hundred  mem- 
bers elected  to  serve  in  the  House  of  Commons  do  not 
form  this  third  essential  part  of  Parliament  as  long  as 
they  are  not  organized  into  a  House  of  Commons  and 
they  only  become  organized  when,  after  having  chosen 
their  Speaker,  their  choice  has  been  approved  by  the 
Sovereign.  Now  if  the  House  of  Commons  is  only 
formed  by  the  approved  selection  of  its  Speaker,  it  is 
clear  that  the  Parliament  cannot  be  considered  as 
existing,  in  being,  before  this  choice. 

The  account  already  given  of  the  procedure  followed 
by  the  Sovereign  in  the  creation  of  a  House  of  Commons 
fully  corroborates  this  view.  After  the  dissolution  of 
Parliament  it  is  neceessary  to  reconstruct  another  and  the 
Sovereign  forthwith  directs  the  election  of  members  who 
will  serve  in  the  House  of  Commons  and  afterwards 
directs  the  House  to  meet  at  such  a  place,  there  to  confer 
with  the  Privy  Council  and  Senate,  that  is  to  say  to 
commence  and  hold  a  Parliament.  The  proclamations  are 
at  first  addressed  to  the  public  in  general,  and,  after  the 
report  of  the  elections,  if  the  time  fixed  for  the  meeting  of 
the  Commons  has  been  prorogued  to  a  later  date  the 
proclamation  is  addressed  to  the  Senators  and  the  mem- 
bers elected  to  serve  in  the  House  of  Commons  and  not 
to  the  Senate  and  House  of  Commons  for  the 
reason  given,  that  event  at  this  moment,  the  constituent 
elements  of  a  House  of  Commons  exist,  but  the  House 
itself  does  not  yet  exist  and  therefore  neither  does  Par- 
liament. 

The  precise  time  at  which  Parliament  commences  to 
exist   is   then   the   date   of  the  actual  meeting  of  the  two 


13 

Chambers,    called     by    the     Sovereign,     and      regularly 
organized. 

The  British  North  America  Act  is  published  at  the 
commencement  of  the  first  volume  of  the  Statutes  of 
Canada  and  the  following  is  the  official  declaration  which 
precedes  it. 

At  a  Parliament  begun  and  holden,  at  Westminster, 
the  first  day  of  February,  Anno  Domini,  3  866,  in 
the  twenty  ninth  year  of  the  Reign  of  our  Sovereign 
Lady  Victoria,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  and  from  thence  continued 
by  several  Prorogations  to  the  Fifth  day  of  February, 
1867. 

One  sees  by  this  quotation  that  the  Parliament  in 
England  commences  the  first  day  of  its  meeting.  Com- 
mon sense  and  common  law  make  it  so,  because  the  ele- 
ments composing  Parliament  do  not  and  cannot  exist 
before  that  day.  There  are,  before  this,  Senators  and 
Members  elected  to  serve  in  the  House  of  Commons,  but 
there  is  yet  neither  a  Senate  nor  a  House  of  Commons. 

What  should  we  understand  now  by  the  words  : — ■ 
"  Parliament  summoned  and  called.  "  To  summon  a 
Parliament  is  to  convene  a  Parliament,  to  order  it  to 
meet  at  such  a  place.  "  To  call  together  3  Parliament  ", 
is  to  assemble,  to  gather  a  Parliament.  So  when  the 
English  Statute  speaks  of  "any  other  (Parliament)  which 
shall  hereafter  be  summoned  and  called"  it  must  mean, 
any  other  (Parliament.)  which  will  be  in  the  future  conve- 
ned and  assembled  by  His  or  Her  Majesty. 

It  seems  superfluous  to  observe  that  this  provision  of 
the  law  refers  to  a  Parliament  existing,  regularly  formed 
by  its  three  constituent  parts. 
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This  interpretation  is  made  more  evident  still  by  the 
modification  of  the  Statute  of  6  Anne  c.  7  made  a  century 
later  in  1797  by  37  Geo.  III.  c.  127.   which  is  here  quoted. 

Sec.  2.  "  An  1  whereas  by  an  Act  made  in  the  sixth  year 
of  Queen  Anne  intituled  "  An  Act  for  the  Security 
of  Her  Majesty's  Person  and  Government,  and  of 
the  succession  to  the  Crown  of  Great  Britain,  in 
the  protestant  line",  it  is  amongst  other  things 
enacted.  That  in  case  there  is  no  Parliament  in 
being  at  the  time  of  the  demise  of  Her  said  Majesty, 
Her  heirs  and  successors  that  hath  met  and  sat, 
then  the  last  preceding  parliament  shall  immediately 
convene  and  sit  at  Westminster  and  be  a  Parliament 
to  continue  as  therein  mentioned,  to  all  intents  and 
purposes,  as  if  the  same  Parliament  had  never  been 
dissolved,  but  subject  to  be  prorogued  and  dissolved 
as  therein  provided  ;  and  whereas  great  inconvenience 
may  arise  from  the  said  provision,  be  it  enacted  by 
the  authority  aforesaid,  that  so  much  of  the  said 
Act  as  is  hereinbefore  recited  shall  be  and  the  same 
is  hereby  repealed. 

3.  "And  be  it  further  enacted  that  in  case  of  the 
demise  ot  His  Majesty,  His  heirs  and  successors, 
subsequent  to  the  dissolution  or  expiration  of  a  Parlia- 
ment and  before  the  day  appointed  by  the  writs  of 
Summons  for  assembling  a  new  parliament,  then  and 
in  such  case,  the  last  preceding  parliament  shall 
immediately  convene  and  sit,  at  Westminster,  and 
be  a  parliament  to  continue  for  and  during  the  space 
of  six  months  and  no  longer,  to  all  intents  and 
purposes  as  if  the  same  parliament  had  not  been 
dissolved  or  expired. . .  . 
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4.  (If  the  new  Sovereign   die    before  the    end   of  six   months 

then  the  old  Parliament  shall  revive  for  six  farther  months 
to  be  coiripuled  from  the  decease  of  the  Sovereign.) 

5.  "  And  be  it  further  enacted  that  in  case  of  the   demise 

of  His  Majesty,  his  heirs  or  successors,  on  the  day 
appointed  by  the  writs  of  summons  for  calling-  and 
assembling  a  new  parliament  or  at  any  time  after 
such  day  so  appointed  and  before  such  new  parliament 
shall  have  met  and  sat,  such  new  parliament  shall 
immediately  after  such  demise  convene  and  sit,  at 
Westminster,  and  Be  a  Parliament,  to  all  intents 
and  purposes,  to  continue  for  and  during  the  term  of 
six  months  and  no  longer,  but  subject  to  be  sooner 
prorogued  or  dissolved  as  aforesaid." 

This  statute  corroborates  and  confirms  what  has 
already  been  said.  If  the  King  die  after  a  dissolution, 
even  after  the  elections,  but  before  the  day  fixed  by  the 
writ  of  summons,  it  is  the  old  Parliament  which 
revives.  But  because  of  grave  inconvenience  which 
might  result,  the  former  legislation  has  been  modified  on 
one  point  and  if  the  King  die  on  the  day  fixed  for  the 
meeting  of  the  new  Parliament  or  after  that  day  but  before 
such  new  Parliament  shall  have  met  and  sat,  such  new 
Parliament  shall  immediately  convene  and  sit  and  be  a 
Parliament  to  all  intents  and  purposes. 

One  cannot  express  more  clearly  that  the  new  Parlia- 
ment is  not  a  Parliament  before  it  has  met  and  sat.  The 
same  Sovereign  power  which  in  Art.  3  revives  a  dissol- 
ved Parliament  even  after  the  general  elections,  calls  into 
existence  by  article  V  a  Parliament  which  is  not  yet  born 
and  makes  it  a  Parliament.  SHALL  BE  A  PARLIA- 
MENT. 
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A  further  amendement  was  made  in  1867  to  the  law 
in  force  by  section  51  of  the  Reform  Act.  This,  however, 
only  relates  to  the  term  of  six  months  fixed  by  the  pre- 
vious statutes  30  &  31  Vict  c.  103.  s  51  enacted  as 
follows  : — 

Whereas  great  inconvenience  may  arise  from  the  enact- 
ments now  in  force  limiting  the  duration  of  the  Par- 
liament in  being,  at  the  demise  of  the  Crown  ;  Be 
it  therefore  enacted  that  the  Parliament  in  being,  at 
any  future  demise  of  the  Crown,  shall  not  be  deter- 
mined or  dissolved  by  such  demise,  but  shall  continue 
so  long  as  it  would  have  continued,  but  for  such 
demise,  unless  it  should  be  sooner  prorogued  or 
dissolved  by  the  Crown,  anything  in  the  Act  passed 
in  the  sixth  year  of  Her  Lite  Majesty  Queen  Anne, 
chapter  seven,  in  any  way  notwithstanding. 

The  statute  law  in  force  in  England  today  is  the  6 
Anne  c.  7  with  the  amendements,  37  Geo.  Ill  c.  127  &  30 
&  31  Vict.  c.  102  s  51. 

The  circumstances  provided  for  by  Art.  6  of  6  Anne  c. 
7.,  by  articles  3,  4  &  5  of  37  Geo.  Ill  c.  127  have  never 
arisen  in  England. 

The  preceding  discussion  of  the  English  legislation 
on  this  point  enables  us  to  understand  the  question  and 
briefly  to  attempt  its  solution  as  regards  Canada. 

In  Canada  also  the  common  law  which  regulates  this 
matter  was  modified  by  a  statute  passed  in  1868.  31  Vic. 
c  22.  which  reads  as  follows  :  — 

An  Act  for  continuing  the  Parliament  of  Canada,  in  case 
of  the  demise  of  the  Crown 
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Whereas  the  peace,  welfare  and  security  of  this  Dominion 
might  be  exposed  to  great  dangers,  if  this  Parliament 
of  Canada  should  be  dissolved  by  the  demise  of  Our 
Sovereign  Lady  Queen  Victoria  (whom  God  long 
preserve)  or  by  the  demise  of  any  of  Her  Majesty's 
heirs  and  successors ;  For  remedy  thereof,  Her 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons  of  Canada,  enacts  as 
follows : 

I.  No  parliament  of  Canada,  heretofore  or  hereafter  sum- 

monned  or  called  by  Our  Sovereign  Lady  the  Queen 
or  Her  Heirs  and  Successors,  shall  determine  or  be 
dissolved  by  the  demise  of  the  Crown,  but  such  par- 
liament shall  continue  and  may  meet,  convene  and 
sit,  proceed  and  act,  notwithstanding  such  demise 
of  the  Crown,  in  the  same  manner  as  if  such  demise 
had  not  happened 

II.  Nothing  in  the  preceding  section  shall  alter  or  abridge 

the  power  of  the  Crown  to  prorogue  or  dissolve  the 
Parliament  of  Canada 

It  is  an  adaptation,  more  or  less  happy,  of  section  51 
of  30  &  31  Vic.  102  passed  the  preceding  year  in  England. 
This  statute  modifies  the  Common  law  and  it  is  necessary 
to  determine  its  exact  meaning  and  effect. 

Before  proceeding  with  this,  however,  one  cannot 
refrain  from  remarking  that  the  preamble  of  the  statute 
which  is  its  "raison  d'etre"  does  not  conform  to  the 
actual  facts  and  to  the  situation  of  this  country  where 
there  is  absolutely  nothing  to  fear  from  the  Jacobites  on 
the  death  of  the  Sovereign,  and  that  the  provisions  of  the 
law  are  themselves  in  direct  contradiction  to  the  pream- 
ble.    A    Parliement    which   can    meet    and   sit    after  the 
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death  of  the  Sovereign,  in  the  ordinary  way,  as  if  nothing 
had  happened,  gives  little  idea  of  the  grave  dangers  which 
threaten  the  State.  In  England  where  they  had  really 
to  fear  for  the  security  of  the  Kingdom,  the  obligation, 
not  only  the  authority,  to  meet  and  sit  immediately  is 
imposed  on  Parliament  so  created  by  state  necessity.  But 
this  matters  little  in  the  case  under  consideration. 

This  statute  was  passed  to  continue  the  Parliament 
of  Canada  in  case  of  the  demise  of  the  Crown  and  declares 
that  "No  Parliament  of  Canada  summoned  or  called . .  .  . 
shall  determine  or  be  dissolved  by  the  demise  of  the 
Crown  but  such  Parliament  shall  continue.  " 

The  remarks  already  made  establish  that  the  English 
statute  does  not  any  more  than  the  common  law  apply 
these  expressions  "summoned  &  called"  to  a  Parliament 
which  is  not  yet  constituted  and,  as  the  Parliamentary 
law  of  Canada  is  the  same  as  that  of  England,  the  same 
interpretation  should  prevail  here.  As  long  as  the  mem- 
bers elected  to  serve  in  the  House  of  Commons  have 
not  responded  to  the  summons  of  the  Sovereign,  as  long 
as  they  have  not  been  sworn  and  so  long  as  they  have  not 
been  formed  into  a  House  of  Commons  the  new  Parliament 
does  not  exist  and  cannot  exist,  and  no  statute  can  con- 
tinue it.  A  provision  of  the  law  could  declare  that  this 
new  Parliament  shall  be  a  Parliament,  as  it  can  revive  a 
dissolved  Parliament,  but,  until  that  has  been  formally 
done,  it  is  not  possible  to  continue  a  Parliament  which 
has  no  existence  in  fact. 

What  was  the  condition  of  the  Parliament  of  Canada, 
as  regards  existence,  on  the  22nd  January  1901,  the  day  of 
the  death  of  Queen  Victoria  ? 

On  the  9th  October  1901,  the  Parliament  of  Canada 
was  disolved  by  Queen  Victoria  and  the  three  customary 
proclamations  wsre  issued.     (1)  To  dissolve   Parliament, 
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(2)  To  direct  the  general  elections  with  writs  returnable 
on  the  5th  December  following.  (3)  To  summon  profomd 
for  the  5th  December  the  House  of  Commons  of  which 
the  members  were  to  be  elected. 

On  the  7th  November  the  election  was  held.  On  the 
28th  November  a  proclamation  addressed  to  "  Our  be- 
loved and  faithful  the  Senators  of  the  Dominion  of  Canada 
and  the  Members  elected  to  serve  in  the  House  of  Com- 
mons "  relieved  them  from  the  obligation  of  assembling  on 
the  5th  Dec,  and  prorogued  the  session  until  the  13th 
Jan.  1901  "proformd". 

On  the  12th  December,  another  proclamation  sum- 
moned them  for  the  despatch  of  business,  on  the  6th 
February  1901. 

On  the  22nd  of  January    1901,   Queen   Victoria   died. 

On  the  23rd  January,  an  extra  of  the  Official  Gazette 
announced  the  death  of  Victoria,  proclaimed  the  acces- 
sion to  the  throne  of  Edward  VII,  published  a  proclama- 
tion of  Edward  VII  continuing  the  commissions,  &c,  and, 
immediately  thereafter,  the  proclamation  of  the  late  Queen 
summoning  the  Senators  and  members  elect  for  the  6th 
February. 

The  same  anomaly  is  repeated  in  the  Gazette  of  the 
26th  January  and  in  that  of  the  2nd  February,  it  was 
therefore  intentional. 

Such  being  the  situation  at  the  death  of  Victoria, 
there  was  no  Parliament  then  in  existence. 

According  to  the  common  law,  writs  for  elections  are 
annulled  by  the  death  of  the  Sovereign,  the  election  itself 
is  at  if  it  had  not  been  held,  and  the  summons  of  the 
two  Houses  or  of  Parliament  which  may  have  been  issued 
by  him,  abates  with  its  author.  We  are  therefore  right  in 
concluding   that   on   the    evening  of  the    22nd    January, 
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there  were  no  elections,  no  members  elected  and  no  sum- 
mons in  existence. 

The  Statute  of  Canada,  31  Vic.  c.  XXII,  does  not 
apply  to  this  case,  because  there  was  no  Parliament  in 
being  at  the  moment  of  the  transmission  of  the  Crown 
from  Victoria  to  Edward  VII,  and  what  does  not  exist 
cannot  continue  to  exist. 

We  can  go  further  and  say  that  even  the  constituent 
elements  of  a  Parliament  did  not  exist  ;  for  there  was 
then  no  House  of  Commons. 

Before  passing  to  the  examination  of  the  actual  situ- 
ation of  the  Parliament  of  Canada  it  will  not  be  inappro- 
priate to  present  a  historical  table  of  the  cases  which  have 
occurred  in  England  since  7  &  8  William  III  c.  15. 


HISTORICAL     TABLE 


1701.  8th  March  :  Death  of  William  III— Accession  of 
Queen  Anne.  The  Parliament  was  sitting,  William 
died  at  6  a.  m.  Anne  was  proclaimed  at  3  p.  m.  The 
session  continues.  Dissolution  2nd,  July. 

1714.  Anne  dies  1st  Aug.  between  7  &  8  a.  m.  The  Parli- 
ament had  been  prorogued  on  the  9th.  July  till  the 
lOtn.  Aug.  About  6  p.  m.  on  1st.  Aug.  the  day  of 
the  Queen's  death,  Parliament  met  at  Westminster  ; 
Then  there  happened  a  fact  worthy  of  remark.  The 
members  of  the  Commons  did  not  believe  that  they 
should  or  could  take  the    oath    of   allegiance    in    the 
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absence  of  the  Speaker. 
1st.  August.   The  Speaker  of  the  Commons  being  absent 

in  the  Country  the  House  on  that  acconnt  adjourned 

till  the  next  day. 
2nd.   August.     The  House  met,  the  Speaker  being  still 

absent  the  House  adjourned. 
3rd.   August.     The  House  met,  the  Speaker  being  still 

absent  the  House  adjourned. 
4th.  August.     The  Speaker  alone  at  first,  and  then  the 

other  members  of  the  Commons,    take    the   oath    of 

allegiance  to  George  I. 
1727.   14th.    June      Death   of   Geo.    I,    The     Parliament 

which  had  been  prorogued  to  the  27th  June    met    on 

the  15th.  June. 
1760.  25th.  October.     Death  of  Geo.  11  and  accession  of 

Geo.  III. 

The  Parliament  was  not  sitting,    it    had  been  proro- 
gued until  the  13th.  November. 

The  House  met  on  the  26th  October. 
1820,  30th  January,  Death  of  George   III.,   accession  of 

George  IV. 

Parliament  had  been  adjourned   until  the  18th  Feb., 

The  House  met  on  the  30  January. 
1830.   26th  June.     Death    of  George    IV.,  Accession    of 

William  IV. 

The    Parliament  was    sitting,     On    the    evening    of 

Friday  the  25th  the  House   adjourned  until   Monday 

the  28th  ;  They  met   the  same  day  as  the  death   of 

the  King,   on   Saturday   the   26th   and  after   haviug 

taken  the  oath  to  the  new  Sovereign  they  adjourned 

until  Monday  the  28th  June. 
1837.   20th  June.      Death   of  William    IV.,    Accession   of 

Victoria. 
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The  Parliament  was  sitting.     The  session  continues. 
1901.   23nd  January.      Death    of  Victoria  ;  Accession    of 
Edward  VII 

Th©  Parliament  prorogued  until  the  14th    February, 
met  on  the  23  January  pursuant  to  Act  6  Anne  c.  7. 


^P" 
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PART    SECOND 


Is  the  status  of  the  Parliament  of  Canada  the  same 
today  as  on  the  23rd  January  1901  ? 

(1(  What  is  it  in  fact  ? 

(2)  What  is  it  in  law  ? 

Obeying-  the  summons  of  Victoria  whose  proclama- 
tion continued  to  be  published  after  her  death,  under  the 
reign  of  her  successor,  the  Senators  and  the  members 
elected  to  serve  in  the  House  of  Commons  of  Canada 
assembled  at  Ottawa  on  the  6th  Feb.  1901.  They  took 
the  oath  of  allegiance  to  the  new  Sovereign  Edward 
VII  ;  The  members  newly  elected  chose  a  president,  the 
Speaker  ;  the  King  by  his  representative  the  Governor 
General  approved  the  choice  of  the  Speaker.  Then  the 
King  opened  Parliament  by  the  speech  from  the  throne. 
At  the  conclusion  of  the  deliberations  of  the  Senate  and 
Commons  the  King-  sanctioned  the  Bills  passed  by  the 
two  Houses  ;  the  ordinary  prorogation  took  place  and 
pursuant  to  preclamstions  of  the  King  the  Houses  met  in 
1902. 

These  are  the  facts  as  they  occurred. 

Now  comes  the  questions  to  be  discussed. 

Has  the  opening  of  Parliament  by  the  King  and  the 
sanction  which  he  gave  to  the  work  of  the  Houses  vali- 
dated Parliament  ? 

From  what  has  been  said  in  the  first  part  of  these 
notes,  from  the  principles  of  constitutional  law  which 
have  been  set  forth,  the  calling  together  of  the  Houses 
by  Victoria  for  the  purpose  of  taking  the  advice  of  her 
people  was  annulled  by  the  death  of  the  Queen.  And  as 
King  Edward  had  not  summoned  the  Houses  to  meet  on 
the  6th  February  1?01?  it  follows  that   the    Senators   anc} 
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members  elect  met  without  legal  and  constitutional  sum- 
mons.     This  is  the  first  point. 

The  wrils  for  the  elections  of  the  9th  October,  1900, 
and  the  election  o':'  the  7th  November  following  had  tor 
their  source  (principium)  the  will  and  good  pleasure  of 
Victoria  who  exercising  her  prerogative  as  a  Sovereign 
in  being  had  ordered  them,  they  had  for  their  end  to  give 
the  advice  Victoria  wanted  to  take  in  Parliament.  The 
source  and  end  having  disappeared  they  abated  at  the 
same  time  ;  they  became  null  and  as  if  they  had  never 
been. 

This  was  the  lot  formeily  of  all  judicial  proceedings, 
even  atier  judgment  rendered,  if  the  action  had  not  been 
terminated  by  *he  execution  Oi  the  judgment.  Every 
writ,  every  pioceeding  taken  in  virtue  of  writs,  abated  on 
the  death  of  the  Sovereign  who  is  the  fountain  and  the 
head  of  all  judicial  power.  The  judges  themselves  ceased 
to  be  judges.  Everything  was  begun  afresh  under  the 
new  Sovereign  and  in  the  name  of  the  new  Sovereign. 
To  the  grave  inconvenience  which  periodically  resulted 
from  this  to  suitors  in  the  Kingdom  a  first  remedy  was 
afforded  by  the  Statute  of  Edward  VI-.,  c.  7  (1547)  in 
virtue  of  which  no  "  action  between  parly  and  party" 
should  for  the  future  abate  upon  the  death  of  the  King. 
This  provision  was  extended  by  1  Anne  c.  8.,  (1701)  to 
warrants  and  to  criminal  proceedings  and  to  other 
writs  which  are  therein  enumerated.  But  neither  these 
two  statutes  nor  any  of  those  which  have  been  passed  on 
this  subject  either  in  England  or  Canada  extend  to  writs 
of  election  or  summons  to  Parliament  which  remain 
under  the  common  law  and  consequently  cease  to  exist 
with  the  Sovereign  who  has  ordered  their  issue  for  a 
personal  end. 
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We  must  therefore  conclude  that  on  the  23rd  of 
January  1901  there  no  longer  existed  legally  and  consti- 
tutionally, writs  of  election,  elections  or  members  elect. 

This  interpretation  of  the  common  law  is  conforma- 
ble to  reason.  The  royal  prerogative  of  ordering  an  elec- 
tion, of  summoning  the  Houses  in  Parliament,  would  no 
longer  be  a  real  authority  vested  in  the  Sovereign  in 
being  if  the  pleasure  of  his  predecessor  continued  effec- 
tive during  the  new  reign. 

This  interpretation  has  rprompted  the  provisions  of 
the  English  Statute  law  on  this  subject.  So  the  6  Anne, 
c.  7.,  foreseing  the  case  when  there  would  not  be  a  Par- 
liament in  existence  at  the  moment  of  the  death  of  the 
Sovereign  takes  no  account  of  the  election  and  of  the 
summons  which  may  have  been  had  for  a  new  Parliament, 
and  calls  the  old  Patliament  which  has  been  dissolved  to 
meet  and  to  be  a  Parliament.  Why  ?  Because  the  elec- 
tion held  by  order  of  the  late  Sovereign  has  ceased  to 
exist  with  him,  while  the  fact  of  having  been  a  member  of 
Parliament  continues. 

If  the  37  Geo.  III.,  c.  127.,  has  modified  in  part  this 
section  it  has  in  no  way  weakened  the  rule.  In  effect, 
if  the  King  die  after  the  dissolution  of  Parliament  and 
before  the  day  fixed  for  the  meeting  of  the  Houses  it  is 
the  dissolved  Parliament  which  is  summoned  and  not  the 
members  who  may  have  been  elected.  But  if  the  King 
die  on  the  day  fixed  in  the  writs  and  before  the  actual 
meeting  of  Parliament,  the  newly  elected  members  are 
summoned  to  meet  and  to  be  a  Parliament.  The  terms 
employed  are  the  same  as  those  in  the  case  of  a  dissolved 
Parliament  because  in  the  two  cases  there  is  no  Parlia- 
ment existing,  in  being.  This  was  the  second  point  to  be 
established. 
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This  doctrine  is  constant.  It  is  the  basis  of  consti- 
tutional Government,  it  is  one  of  its  fundamental  princi- 
ples, and  no  one  except  the  Supreme  power,  that  is  to 
say,  Parliament  itself,  by  a  positive  law  to  that  effct  can 
prevent  its  application. 

The  King  himself,  by  his  acts  or  by  his  writs,  cannot 
do  it,  while  the  constitution  remains  the  constitution. 

In  the  public  interest,  Parliament  has  prevented  judi- 
cial proceedings  and  the  commissions  of  the  judges  from 
abating  on  the  death  of  the  Sovereign  and,  for  the  public 
safety  it  has  created  Parliaments  in  order  to  avoid  leaving 
the  State  without  constituted  authority  but  it  has  not  yet 
made  laws  which  cause  the  will  and  good  pleasure  of  a 
dead  Sovereign  and  their  consequences  to  survive  him  and 
which,  at  the  same  time,  do  not  restrain  the  successor  in 
the  exercise  of  his  prerogatives.  Until  this  has  been  done 
Parliaments  will  have  in  the  person  of  the  existing  Sove- 
reign alone  their  beginning  and  their  end  "  princijrium  et 
finis. " 

Every  five  years  at  least,  in  Canada,  the  King  will  have 
the  desire  and  resolve  to  meet  his  people  in  Parliament  for 
the  purpose  of  taking  their  advice.  This  will  of  the  King 
will  be  the  origin  of  Parliament.  To  receive  the  advice 
of  his  people  will  be  the  end  (purpose)  of  it  and  the 
Houses  will  assemble  only  on  the  call  of  their  head. 
All  this  supposes  a  Sovereign  in  being  who  orders  the 
formation  and  sitting-  of  Parliament  in  which  he  will 
consult  his  people.  It  cannot  be  otherwise.  And  all 
that  emanates  from  a  person  who  is  no  longer  a  Sovereign 
in  being  does  not  exist  legally.  The  successor  could 
participate  even  personally  in  the  deliberations  of  two 
assembled  bodies.  He  could  sanction  resolutions  de- 
claring that  these  two  bodies  are  the  Houses  of  Parlia- 
ment of  Canada,    but  he  could  never    make  of  them   the 
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Parliament  of  Canada.  The  fundamental  principles  of 
constitutional  Government  prevent  it.  It  is  necessary  to 
commence  at  the  beginning,  to  order  the  electoral  divi 
sions  to  choose  members  to  form  a  House  of  Commons, 
then  to  summon  the  Senate  and  members  elect  to  form 
a  Parliament  in  which  he  will  consult  his  people.  And  if 
the  Sovereign  happens  to  die  before  thus  completing  a 
Parliament,  his  successor  will  follow  again,  in  his  own 
proper  name,  the  same  procedure. 

This  is  not  only  a  theory,  it  is  the  practical  teaching 
of  the  Parliamentary  history  of  England. 

Two  incidents  of  this  history  show  clearly  that  the 
King  cannot  by  any  act  validate  a  Parliament  which  does 
not  owe  its  origin  to  him  as  Sovereign  in  being.  They 
occured  in  the  17th  century  at  an  interval  of  about  thirty 
years. 

In  1660,  England  was  under  a  republican  parliamen- 
tary Government,  if  one  may  so  call  it.  She  had  a  regular 
Government  recognized  by  foreign  powers  and  composed 
of  an  executive  head  assisted  by  a  Council  of  State,  of  a 
House  of  Lords,  and  of  a  House  of  Commons.  The  head 
of  the  State  convened  a  Parliament  according  to  the  ordi- 
nary formalities  for  the  purpose  of  the  restoration  of  the 
Monarchy.  On  the  25th  April,  ''the  Parliament  being 
summoned  to  meet  at  Westminster  this  Present  day",  the 
Commons  met. 

They  chose  their  Speaker,  Sir  H.  Grimston,  then 
the  Clerk  and  the  other  officers  of  the  House.  The 
House  of  Lords  also  met. 

The  session  commenced,  and,  on  the  3rd  May,  it  was 
resolved  that  in  all  cases  in  which  the  use  of  the  Great 
Seal  of  England  is  necessary  all  procedure  may  be  taken 
in  the  name  of  the  King.  On  the  8th  May,  the  form  of 
proclamation  of  the  King  was  adopted  and  Charles  II  was 
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proclaimed  King  ;  the  arms  of  the  Republic  were  taken 
down  from  above  the  Speaker's  chair  and  were  replaced 
by  those  of  His  Majesty  the  King.  A  Bill  was  presented 
the  same  day  for  the  purpose  of  confirming  the  present 
Parliament,  entitled,  "An  Act  for  removing  and  preventing 
all  questions  and  disputes  concerning  the  assembling  and 
sitting  of  this  Parliament."  This  bill  was  passed  by  the 
House  of  Lords  and  by  the  Commons  and  was  afterwards 
sanctioned  by  the  King. 

On  the  29th  of  May  the  King  entered  the  Capital. 
He  met  the  two  Houses  of  Parliament  at  Whitehall  and 
they  continued  their  work  until  the  end  of  the  year.  All 
the  Bills  which  were  passed  were  sanctioned  by  the  King 
who  nevertheless  dissolved  Parliament  on  the  29th 
December  1660.  Charles  II  summoned  a  new  Parlia- 
ment for  the  8th  May  1661. 

The  Parliament  met  and  sat  on  the  day  appointed 
and  the  day  following,  then  it  adjourned  until  Monday 
the  13th  May,  when  the  work  of  the  session  really  com- 
menced and  a  Bill  entitled;  "A  Bill  confirming  of  Public 
Acts,"  was  introduced.  It  was  read  a  first  time  imme- 
diately and  the  second  reading  was  had  the  next  day, 
the  14th  May.  This  Bill  was  referred  to  a  special 
committee  and  was  finally  passed  in  the  course  of  a 
month, 

This  precedent  shows  us  a  Parliament  summoned  by 
the  head  of  the  State,  as  such.  This  Parliament  brought 
about  the  restoration  of  the  Monarchy,  proclaimed  King 
Charles  II  who  took,  possession  of  the  Crown  and  recog- 
nized the  House  of  Lords  and  the  Commons  as  being 
the  two  Houses  of  the  Parliament  of  England  by  sanc- 
tioning a  special  Act  to  that  effect  The  Sovereign  con- 
tinued by  his  speeches  and  messages,  communicated  by 
members  of  his  Council,  to  work  with  the  two  Houses  for 
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seven  months  at  the  re-organization  of  His  Kingdom. 
This  participation  in  the  sitting  of  Parliament  is  more 
complete  than  that  of  Edward  VII,  in  Canada,  in  .1901. 
There  was,  in  that  case,  a  law  formally  passed  and  sanc- 
tioned by  King  Charles  II  confirming  the  Parliament  of 
1660. 

But  all  that  could  not  legalize  a  Parliament  called 
into  being  by  a  head  of  the  State  other  than  ihe  King 
who  presided  over  its  work.  A  dissolution  was  resolved 
upon,  and  the  illegality  of  the  Acts  and  procedings  of  the 
convention  was  remedied  by  the  new  Parliament  which 
at  the  very  beginning  of  its  first  session  made  an  Act  to 
confirm  and  give  the  force  of  law  to  the  greater  part  of 
the  public  and  private  Acts  passed  the  preceding  year. 
The  preamble  of  this  last  act  is  most  important, 

Here  follows  the  essential  parts  of  the  two  Acts  just 
referred  to  : — 

At  the  Parliament  begun  and  holden,  at  Westminster,  the 
five  and  Twentieth  day  of  April.  A.  D.  1660,  in  the 
twelfth  year  of  the  Reign  of  our  Most  Gracious 
Sovereign  Lord  Charles  the  Second,  by  the  Grace  of 
God,  of  England,  Scotland,  France  and  Ireland  King, 
Defender  of  the  Faith,  etc.,  and  then  continued  until 
the  nine  and  twentieth  day  of  December  then  next 
following,  and  then  dissolved  by  His  Majesty  :  To 
the  High  pleasure  of  Almighty  God  and  to  the  weal 
public  of  this  Realm,  were  enacted  as  followeth. 

Cap  I. 

For  the  preventing  all  doubts  and  scruples,  concerning 
the  assembling,  sitting  and  proceeding  of  this  present 
Parliament,  be  it  declared  and  enacted  and  it  is 
declared   and   enacted,    by   the    King,    our  Sovereign 
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Lord  and  by  the  Lords  and  Commons    in   Parliament 
assembled  and  by  authority  of  the  same. 

That  the  Parliament  begun-  and  holden,  at  Westminster, 
the  third  day  of  November,  in  the  sixteenth  year  of 
the  Reign  of  the  Late  King. Charles  of  blessed  memory, 
is  fully  dissolved  and  determined. 

And  that  the  Lords  and  Commons  now  sitting,  at  West- 
minster, in  this  present  Parliament,  are  the  two  Houses 
of  Parliament,  and  so  shall  be,  and  are  hereby  declared, 
enacted  and  adjudged  to  be,  to  all  intents,  cons- 
tructions and  purposes  whatsoever,  notwithstanding 
any  want  of  the  King's  Majesty's  writ  or  writs  of 
Summons,  or  any  other  defector  alteration  of  or  in 
any  writ  or  writs  of  Summons  or  any  other  defect  or 
default  whatsoever  as  if  this  Parliament  had  been 
summoned  by  writ  or  writs  in  His  Majesty's  name, 
according  to  the  usual  Form,  and  as  if  His  Majesty 
had  been  present  in  Person  at  the  assembling  and 
commencement  of  this  present  Parliament  :  Provided 
always  that  this  present  Parliament  may  be  dissolved 
by  His  Majesty,  after  the  usual  manner  as  if  the  same 
had  been  summoned  by  writ  or  writs  in  His  Majesty's 
name  ;  Provided  also  and  it  is  hereby  enacted  that 
His  Majesty's  Royal  assent  to  this  bill  shall  not 
"determine    this    present  session  of  Parliament." 

The  provisions  of  this  statute  could  not  be  more 
strong  or  more  explicit  and  the  sanction  of  the  King 
would,  it  seems  at  first  sight,  give  them  the  force  of  law  ; 
but  a  moment's  reflectfon  shows  that  this  was  impossible. 
Legislative  power  belongs  essentially  and  entirely  to 
Parliament,  that  is  to  say,  to  the  body  politic  composed 
of  the  King  and  the  two  Houses  regularly  and  legally 
constituted  and    convened    by    the    Sovereign    in    being. 
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Without  this  essential  constituents  so  convened,  no  one 
can  make  laws  and  no  roval  sanction  can  give  the  effect 
of  law  to  the  resolutions  of  any  assemblage  whatever. 

The  prorogation  by  the  King  followed  by  the  meet- 
ing of  a  properly  convened  Parliament  could  not  render 
valid  and  constitutional  the  acts  of  this  convention  of  the 
Lords  and  Commons  because  of  the  defect  in  its  origin. 
The  election  of  members  of  the  Commons  and  the  meet- 
ing of  the  two  Houses  to  hold  a  Parliament  not  having 
been  an  act  of  the  royal  prerogative  the  convention  would 
not  exist  in  the  eyes  of  the  constitution  and  such  conven- 
tion could  not  be  validly  adjourned  and  then  convened  by 
Charles  II.  Recourse  was  had  to  prorogations  for  a  very 
short  time — in  1707  for  a  week  and  in  1721  for  two  days 
only —  in  order  to  legally  introduce  again  at  a  new  ses- 
sion Bills  already  rejected  ;  but  the  Parliament  so  proro- 
gued had  been  regularly  formed  and  had  sat.  They 
would  not  have  failed  to  prorogue  the  convention  and 
immediately  summon  Parliament  in  order  to  validate 
the  sitting  of  Parliament  if  such  a  means  would  have 
been  efficatious,  or  if  such  procedure  would  have  been 
possible.  Superior  force — there  was  no  King  of  England 
to  direct  the  election  of  members  of  the  Commons  nor  to 
convene  the  Lords  and  Commons  in  Parliament — superior 
force  and  the  exigencies  of  State  affairs  could  not  be  in- 
voqued  as  an  excuse  or  cause  ol  validity.  This  is  shown 
by  the  preamble  to  the  second  statute  relative  to  the 
matter. 

At  the  Parliament  begun  and  holden,  the  8th  May, 
1661,  in  the  13th  year  of  the  Reign  of  Our  Most  Gra- 
cious Sovereign  Lord  Charles  the  Second,  by  the  Grace 
cf  God,  of  England,  Scotland,  France  and  Ireland  King, 
Defender  of  the  Faith. 
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Cap.  VII. 
c<  An  Act  for  confirming-  of  Public  Acts. 

Whereas  during1  the  late  difficulties  and  exigencies  of 
affairs,  in  the  absence  of  His  Most  Excellent 
Majesty,  and  in  reference  to  his  return  from  beyond 
the  seas,  into  these  His  Majesty's  Dominions,  the 
Lords  and  Commons  being-  assembled  at  Westmins- 
ter, the  five  and  twentieth  day  of  April,  in  the  twelfth 
year  of  His  Majesty's  reign,  were  from  thence  and 
after  His  Majesty's  return,  continued  until  the  nine 
and  twentieth  day  of  December  then  next  following 
and  now  last  past  and  then  dissolved  by  His  Majesty  : 
In  which  time  several  Acts  were  passed  by  His 
Majesty  by  and  with  the  consent  of  the  Lords  and 
Commons,  assembled  as  aforesaid,  which  being  of 
necessary  use  and  fit  to  be  continued  and  confirmed  ; 
although  the  manner  of  the  said  assembling,  enforced 
by  the  difficulties  and  exigencies  aforesaid  which 
then  lay  upon  the  nation  is  not  to  be  drawn  into 
example.  Be  it  therefore  enacted  [here  follows  the 
confirmation  of 'most  of  the  public  acts  passed  the  prece. 
ding  year,  enumerated  under  their  respective  title. )  .  .  .  . 
as  if  the  same  had  been  made,  declared  and  enacted 
by  this  present  parliament. 

So  the  King,  by  and  with  the  consent  of  the  Lords 
and  Commons,  had  passed  Acts  of  Parliament,  the  preced- 
ing year,  but,  as  he  had  not  been  the  source  of  this  meet- 
ing of  Parliament,  his  personal  concurrence  could  not 
destroy  the  taint  in  its  origin  or  validate  its  work  and  acts. 

There  is  still  another  example  more  conclusive  if 
that  were  possible, 
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The  revolution  of  1688— William  III. 

William,  Prince  of  Orange,  Stadholder  of  the 
Netherlands,  belonged  to  the  Royal  family  of  England 
by  his  mother,  daughter  of  Charles  I,  and  by  his  wife 
the  daughter  of  James  II,  then  reigning.  In  1686  heconv 
menced  to  direct  the  "  constitutional  opposition  "  against 
his  father-in-law  and,  in  1688,  in  answer  to  an  invitation 
signed  by  the  "seven  patriots"  he  came  over  to  England 
and  landed  at  Torbay  on  the  5th.  November.  James  II 
fled  to  France  on  the  22nd.    December  1688. 

The  next  day  William  Henry,  Prince  of  Orange, 
published  a  proclamation  as  follows  : — 

11  Whereas  the  necessity  of  affairs  do  require  speedy 
advice,  We  do  desire  all  persons  as  have 
served  as  Knights,  Citizens  and  Burgesses,  in 
any  of  the  Parliaments  that  were  held  during  the 
reign  of  the  late  King  Charles  II  to  meet  us,  at  St. 
James,  upon  Wednesday,  the  six-and-twentieth  of 
this  instant  December,  by  ten  o'clock  in  the  morning. 

And  we  do  likewise  desire  that  the  Lord  Mayor  and 
Court  of  Aldeimen  of  the  City  of  London  would 
be  present,  at  the  same  time,  and  that  the  Common 
Council  would  appoint  fifty  of  then-  number  to  be 
there  likewise. 

And  hereof  we  desire  them  not  to  fail. 

Given  at  St.  James  23  December  1688. 

W.   H.   Prince  of  Orange. 

The  meeting  was  held  on  the  26th.  December.  It 
was  decided  to  call  a  Parliament  and  for  that  purpose  the 
Prince  of  Orange,  head  of  the  Government  defacio,  ad- 
dressed his  writs  to  the  Coroners  and  other  civil  officers 
in  each  County,   borough    &c,    requiring  them    to    have 
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members  elected  who  should  meet  on  the  22nd.  January, 
following,  1689.  All  the  customary  procedure  was  to  be 
followed,  and  the  report  of  the  election  was  to  be  addres- 
sed "to  the  clerk  of  the  Crown  in  Chancery,  so  as  the 
person  so  to  be  chosen  may  meet  and  sit  at  Westminster 
on  the  22nd.  of  January  next.  " 

On  the  22nd.  of  January  1689,  the  convention,  met, 
each  House  in  its  own  Chamber. 

On  the  28th  January  the  throne  was  declared  vacant 
by  the  convention.  On  the  7th.  February  the  Houses 
adopted  the  Declaration  of  Rights  completed  the  next 
day  by  offering  the  Crown  to  William  of  Orange. 

On  the  12th  February  the  form  of  the  Proclamation 
of  William  and  Mary  was  passed  by  the  two  Houses  ;  on 
the  13th  February,  William  and  Mary  were  proclaimed 
King  and  Queen  and  commence  their  reign. 

On  the  15  February.  "  Mr.  Hamden,  one  of  His 
Majesty's  Privy  Council  acquaints  the  House  from  His 
Majesty,  that  it  was  His  Majesty's  desire  that  this  House 
would  adjourn  until  Monday  next.  The  House  adjourns." 
On  Monday,  the  18th.  February,  the  speech  from  the 
throne  was  delivered  with  the  ordinary  ceremony. 

On  the  19th  February  the  House  of  Lords  sent  to  the 
Commons  a  Bill  to  dissipate  aud  prevent  all  doubt  as  to 
the  meeting  and  sitting  of  the  present  Parliament.  On 
the  20th  February,  the  Lords  and  Commons  passed  a 
resolution  declaring  that  the  two  Houses  then  sitting  at 
Westminster  are  the  two  Houses  of  the  Parliament  of 
England.  The  bill  thus  completed  was  passed  and  after- 
wards sanctioned  by  the  Sovereign.  This  was,  it  seemed, 
the  taking  of  all  necessary  precautions  to  legalize  and 
validate  their  acts.  But  nothing  could  do  that  and  this 
Bill  and  these  resolutions  were  of  no  avail. 
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This  Parliament-convention  continued  its  labours  until 
the  27th  January  1690.  Then  it  was  prorogued  by  the 
King  and  formaly  dissolved.  A  new  Parliament  was  sum- 
moned for  the  20th  March  1690,  and  it  met  on   that  date. 

On  the  8th  April  following  the  Commons  received 
from  the  House  of  Lords  a  Bill  entitled  :~-  An  Act  for 
recogniziug  King  William  and  Queen  Mary  and  for  avoid- 
ing all  questions  touching  the  Acts  made  in  the.  Parlia- 
ment assembled,  at  Westminster,  on  the  13th  February, 
1689  "  and  the  first  reading  thereof  was  had  immediately. 
The  next  day  the  Bill  was  read  a  second  and  third  time 
and  passed. 

One  sees  the  haste  taken  by  the  first  regular  Parlia- 
ment of  this  reign  to  recognize  the  King  and  Queen,  who 
had  however  been  proclaimed  and  recognized  the  preced- 
ing year  by  the  Convention,  and  to  validate  all  the  acts 
of  that  convention. 

The  Following  are  the  two  statutes  in  question — the 
reading  of  them  is  useful  and  dispenses  with  any  lenghty 
discussion  hereafter. 

Anno  regni  Gulielmi  et  Marine  primo. 

Statutes  made  in  the  Parliament  begun,  at  Wesminster, 
the  thirteenth  day  of  February  in  the  first  year  of 
their  Majesty's  reign. 

Cap.   i. 

An  act  for  removing  and  preventing  all  questions  and 
disputes  concerning  the  assembling  and  sitting  of 
this  present  Parliament. 

For  preventing  all  doubts  and  scruples  which  may,  in  any 
wise,  arise  concerning  the  meeting,  sitting  and 
proceeding  of  this  present  Parliament,  be  it  declared 
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and  enacted,  by  the  King's  and  Queen's  Most  Excel- 
lent Majesties,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal  and  Commons  now 
assembled,  and  by  authority  of  the  same. 

1.  That  the  Lords  Spiritual  and  Temporal  and  Commons 
convened  at  Westminster,  the  two  and  twentieth  day 
of  January  in  the  year  of  Our  Lord  one  thousand  six 
hundred  and  eigty  nine  and  there  sitting  on  (he 
thirteenth  day  of  February  following,  are  the  two 
Houses  of  Parliament  and  so  shall  be,  and  are  hereby 
declared,  enacted  and  adjudged  to  be,  to  all  intents, 
constructions  and  purposes  whatsoever,  notwith- 
standing any  want  of  writ  or  writs  of  Summons,  or 
any  other  defect  of  Form  or  default  whatsoever,  as 
if  they  had  been  summoned  according  to  the  usual 
form.  And  that  this  present  Act,  and  all  other  Acts 
to  which  the  Royal  assent  shall,  at  any  time,  be  given 
before  the  next  prorogation,  after  the  said  thirteenth 
day  of  February,  shall  be  understood,  taken  and 
adjudged  in  Law  to  begin  and  commence  upon  the 
said  thirteenth  of  February,  on  which  day  their  said 
Majesties,  at  the  request  and  by  the  advice  of  the 
Lords  and  Commons,  did  accept  the  Crown  and 
Royal  dignity  of  King  and  Queen  of  England,  France 
and  Ireland  and  the  Dominions  and  Territories 
thereunto  belonging. 


Sessio  prima. 

Anno  regni  Gulielmi  et  Marl^:  secundo. 

At  the  Parliament  held  at  Westminster  the    20th    March, 
1690. 
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Cap.    I. 

An  Act  for  recognizing  King  William  and  Queen  Mary, 
and  for  avoiding  all  questions  touching  the  Acts 
made  in  the  Parliament  assembled,  at  Westminster, 
the  13th  February,  1689. 

1.  We,  Your  Majesties'  most  humble  and  loyal    subjects, 

the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  do  beseech  Your 
Most  Excellent  Majesties,  that  it  may  be  published 
and  declared  in  this  High  Court  of  Parliament  and 
enacted  by  authority  of  the  same  :  That  we  do 
recognize  and  acknowledge  your  Majesties  were,  are 
and  of  right  ought  to  be,  by  the  Laws  of  this  Realm 
our  Sovereign  Liege  Lord  and  Lady  King  and  Queen 
of  England,  France  and  Ireland  and  the  Dominions 
threunto  belonging,  in  and  to  whose  princely  persons 
the  Royal  state,  Crown  and  Dignity  of  the  said  realms 
with  all  Honours,  stiles,  titles,  regalities,  prero- 
gatives, powers,  jurisdictions  and  authorities  there- 
unto belonging  and  appertaining,  are  most  fully, 
rightfully  and  intirely  invested  and  incorporated, 
united  and  annexed. 

2.  And  for  the    avoiding    of   all    disputes    and    questions 

concerning  the  being  and  authority  of  the  late  Parlia- 
ment assembled  at  Westminster  the  13th  February 
1689,  we  do  most  humbly  beseech  your  Majesties 
that  it  may  be  enacted,  and  be  it  enacted  by  the 
King's  and  Queen's  Most  Excellent  Majesties,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled  and  by  authority  of  the  same. 
That  all  and  singular  the  Acts  made  and  enacted  in 
the  said  Parliament  were  and  are  Laws  and    Statutes 
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of  this   Kingdom  and  as  such  ought  to    be    reputed, 
taken  and  obeyed  by  all  the  people  of  this   Kingdom. 

The  Parliament-convention  of  the  preceding  year  had 
been  convened  with  the  customary  forms,  by  William, 
Prince  of  Orange,  exercising  the  functions  of  head  of  the 
State,  after  the  flight  of  James  II. 

After  the  proclamation  of  William  as  King  of 
England  he  had  recognized  this  Parliament,  concurred  in 
its  work,  sanctioned  its  laws,  and  had  prorogued  it  after 
a  long  and  laborious  session.  But  all  that  amounted  to 
nothing,  and  the  King  was  obliged  to  recognize  that  his 
co-operation  could  not  blot  out  the  taint  in  the  origin  of 
Parliament  and  that  the  only  remedy  for  an  illegal  and 
unconstitutional  situation  was  in  a  new  Parliament. 

So  the  precedents  are. in  accord  with  the  common 
law  on  this  point  :  That  the  participation  of  a  Sovereign  in 
the  work  of  a  Parliament  which  does  not  owe  its  existence 
to  him  cannot  legalize  such  Parliament  or  validate  its 
acts. 


i^u 
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SUMMARY 


Parliament  is,  properly  speaking,  the  summoning  of 
the  people  in  consultation,  by  the  Sovereign. 

The  representatives  of  the  people,  some  appointed 
for  life,  others  elected  for  a  term,  form  two  Houses,  the 
Senate  and  the  House  of  Commons,  which,  with  the  King 
of  England,  constitute  the  Parliament  of  Canada. 

The  organization  of  the  representatives  into  two 
Houses  is  accomplished  by  the  chairing  of  their  respec- 
tive Speakers,  on  the  first  day  of  the  sitting  of  a  new 
Parliament. 

The  very  nature  and  essence  of  Parliament  supposes 
the  supremacy  of  the  prerogatives  of  the  Crown  relating 
thereto.  And  the  exercise  of  such  prerogatives  supposes 
also  a  Sovereign  in  being,  having  a  personal  object  in 
view. 

A  meeting  of  the  representatives  of  the  people  which 
is  not  in  response  to  the  call  of  the  reigning  Sovereign  is 
not  a  Parliament  and  cannot  become  one. 

On  the  death  of  the  Sovereign  everything  done  to 
create  a  Parliament,  which  has  not  then  resulted  in  the 
regular  formation  of  the  two  Houses  is  conformably  to 
common  law,  null  and  of  no  eflect  in  the  present  state  of 
the  statutory  legislation  on  the  subject. 


